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innovative tool at the European and national level to make labor 
relations more flexible. The article begins with the presentation of the 
legal framework applicable to this type of employment contract, it 
continues with the explanation of the concept and the specific features 
of the contract, and ends with some considerations regarding the 
duration for which it can be concluded. Special attention is paid to the 
contractual clauses, but also to the trial period. 
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1. The legal framework applicable to the temporary employment 
contract 

In the European Union, the unitary and harmonized regulation 
regarding the status of the temporary employee were designed for the 
member states through Directive 2008/104/EC of the European Parliament 
and of the Council (European Parliament, 2008). 

In Romania, the normative acts that regulate this type of temporary 
work contract are: the Labor Code, art.88-102 (Parliament of Romania, 
2003), G.O. no. 1256/2011 regarding the operating conditions as well as the 
authorization procedure of the temporary work agent (Government of 
Romania, 2011), Order of the Minister of Labor, Family and Social 
Protection no. 208/08.02.2012 for the approval of the Instructions regarding 
the authorization procedure of the temporary work agent (Bălăneasa, 2021). 

2. Temporary employment contract. Concept, legal nature, duration 
and features 

According to art. 94 paragraph 1 of the Labor Code, the temporary 
employment contract is an individual employment contract concluded in 
writing between the temporary employment agent and the temporary 
employee, for the duration of a mission (Parliament of Romania, 2011). 

If in Romania the category of a temporary work agent includes all 
legal entities, including public institutions, but also non-governmental 
organizations (Marica, 2019), according to Directive 2008/104/EEC, the 
temporary work agent can also be a natural person (European Parliament 
and Council European, 2008). 

The other party to the contract, the temporary employee, is, 
according to art. 88 paragraph 2 of the Labor Code, the person who 
concluded a temporary work contract with a temporary work agent, in order 
to make them available to a user, in order to temporarily work under the 
supervision and the management of the latter (Parliament of Romania, 
2003). Therefore, the temporary employee can be any person who meets the 
general and special conditions to be an employee and exercise the 
profession/job/function for those who conclude the temporary 
employment contract. Not only Romanian citizens, but also foreign citizens, 
as well as stateless persons with domicile or residence in Romania, can have 
the respective quality, based on the work authorization or residence permit 
for the purpose of work (Ţiclea, 2020, p. 550).  
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Para. 1 of art. 94 specifies the legal nature of the temporary 
employment contract, which is an individual employment contract, but with 
a special character, different from the standard contract. This character 
results significantly from the characteristics of the parties (temporary 
employment agent and temporary employee) as well as from the determined 
duration, which is during a particular mission (Ţiclea, 2017, p. 274). 

It is thus regulated that the temporary work agent concludes 
temporary work contracts with temporary employees, in order to make them 
available to a user for whom they will work for the period established by the 
agent and the user through the provisions of a contract. 

According to art.90 para.1-3 of the Labor Code, the temporary work 
assignment is established for a term that cannot exceed 24 months and can 
be extended for successive periods which, added to the initial duration of the 
assignment, cannot exceed a period of 36 months. The conditions under 
which the duration of a temporary work assignment can be extended are 
provided in the temporary work contract or may be the subject of an 
additional act to this contract (Parliament of Romania, 2011). 

By Law no. 40/2011 (Parliament of Romania, 2011) an important 
amendment was made, providing for the possibility of concluding an 
employment contract for an indefinite period between the temporary 
employment agent and the temporary employee. Before the changes, it was 
allowed to conclude a contract on a single mission, and the former art. 94 
para. 3 provided that for each new mission an additional act to the contract 
was to be concluded. After the changes made by the law, the current art. 95 
paragraph 3 stipulates that a temporary employment contract is concluded 
for each new mission (Drăgan, 2015). 

In the legal doctrine, the open-ended contract is regarded as a 
framework contract that is implemented for each mission, through the fixed-
term contract (Ştefănescu, 2011, p. 22; Ţiclea, 2015, p. 367). 

The essential characteristics of the individual temporary work 
contract are: 

- It is a type of fixed-term contract of 24 months to 36 months. Art. 
90 para. 2 and 3 of the Labor Code provides for the possibility of extending 
the duration of the assignment up to 36 months through the initial 
temporary employment contract or through a subsequent additional act: 
"The duration of the temporary employment assignment can be extended 
for successive periods which, added to the duration of the initial mission, 
cannot exceed a period of 36 months. The conditions under which the 
duration of a temporary work assignment can be extended are provided in 
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the temporary work contract or may be the subject of an additional act to 
this contract". 

- the work is provided by the employee to the user where they are 
assigned by their employer or the temporary work agent for the duration of 
a mission, agreed with the employer and by the other two parties to the 
contract (the agent and the user); 

- The temporary work contract can be concluded for one or more 
missions, that can be fulfilled for one or more beneficiaries, but without 
exceeding the term of 36 months (Ţiclea & Georgescu, 2019). For each new 
assignment, a temporary employment contract is concluded between the 
parties. 

We find that this type of contract is similar to the typical fixed-term 
employment contract in terms of its duration and the work for a specific 
mission. What is particular about this temporary work contract is that there 
are several missions for whom a fixed-term contract is concluded each time 
with the temporary work agent, and between missions the Labor Code 
provides that the employee must be at the disposal of the temporary work 
agent on the basis of an employment contract for an indefinite period. By 
agreement between parties, the employee must either be present at the 
headquarters of the employer (for the entire work schedule or only for a part 
of it), or can remain at home (in the same way, for the entire duration of the 
work schedule or only for a part of it), expecting to be summoned and to 
present themselves operatively to the call of the employer. Nothing prevents 
that, between missions, following the consensus of the parties through the 
work contract that is concluded for an indefinite period, that the employee 
work, in any form allowed by the Labor Code, for the temporary work agent 
and, of course, to receive a salary (Ştefănescu, 2017) or to be on leave 
without pay (Dimitriu, 2018). 

3. General conditions regarding the conclusion of the temporary 
employment contract 

The temporary employment contract, even if it has a special status, 
cannot ignore the conditions required by law for any employment contract 
as regards: prior information of the employee, prior notices in the case of 
certain categories of employees, the work permit for foreign citizens and 
obtaining the medical certificate by the employee. These are prerequisites for 
concluding the temporary employment contract (Ţiclea, 2015, p. 79.). 
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According to the above-mentioned author, this type of employment 
contract has similar characteristics to civil contracts but is also differentiated 
by its own characteristics. 

The general provisions for any contract apply to this type of 
contract, namely that for its valid conclusion, the conditions regarding the 
capacity, consent, cause, object and form of the contract must be met. The 
temporary employee must have full capacity of use and exercise of their legal 
rights. According to art. 13 of the Labor Code, the capacity to exercise is 
acquired at 16 years old, which is different from the regular requirement of 
the law, where it is acquired at 18 years old. So the capacity of the temporary 
employee is acquired at 16 years. Also, the temporary work agent must have 
full capacity to exercise their rights, the contract is signed by the one who 
represents the company (administrator, general manager, chairman of the 
board of directors or any other person who has the prerogatives to sign 
employment contracts). I believe that this capacity of the agent should be 
met at the time of his authorization by the Ministry of Labor and not at the 
time of registration with the Trade Registry or other entities. 

The object of the temporary employment contract must be lawful 
and moral - the provision of work by the employee to a user. 

The object of the contract should not be confused with the object of 
the activity of the temporary work agent, for which the agent was 
authorized. The agent has a specific object of activity, acquiring this quality 
based on an authorization procedure and special operating conditions 
established by G.O. no. 1256/2011. 

This specific object of activity consists of "contracting activities, on a 
temporary basis, of hiring personnel", according to the Code of Commercial 
Activities (CAEN). 

In other words, the temporary work agent "rents" an employee to 
various users for various temporary assignments, and for each of this new 
assignment a temporary work contract will be concluded. Based on this 
unique specific activity object of the temporary work agent and of the 
individual employment contract (for a fixed or indefinite period) concluded 
with the employee, during the period between two assignments the 
employee will not perform work for/at the temporary work agent, being 
exclusively at his disposal. The temporary employee can only perform work 
for users found by to the temporary work agent, not for the temporary work 
agent, between two missions the employee is exclusively at the disposal of 
the temporary work agent (Preduţ, 2020). 

Regarding the form of the employment contract through a 
temporary work agent, the provisions of art. 37 of the Labor Code "the 
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rights and obligations regarding the labor relations between the employer 
and the employee are established according to the law, through negotiation, 
within the framework of collective labor contracts and individual labor 
contracts". The contract is concluded in writing between the temporary 
work agent and the employee, however, the temporary work contract is a 
specific one, because the work performed by the employee is directly in the 
benefit of the user and indirectly in the benefit of the employer. Thus, the 
temporary employment contract appears as being subsequent to the 
employment contract concluded between the temporary employment agent 
and the user, and the relationship between the user and the temporary 
employee is a quasi-contractual one (Ţiclea, 2016). 

According to art. 102 of the Labor Code, temporary work agents are 
prohibited from charging fees to temporary employees in exchange for 
efforts to recruit them or for concluding a temporary work contract. Failure 
to comply with this provision is sanctioned according to art. 260 para. 1 
letter o of the Labor Code. According to the legal text, the violation by the 
temporary work agent of the obligation provided for in art. 102, is 
sanctioned with a fine from 5,000 lei to 10,000 lei, for each person 
identified, without exceeding the cumulative value of 100,000 lei. 

4. General and specific clauses contained in the temporary 
employment contract 

In accordance with the provisions of art. 94 paragraph 2 of the Labor 
Code (Parliament of Romania, 2003), "in the temporary employment contract 
it is specified, apart from the elements provided for in art. 17 and art. 18 para. 
1) the conditions under which the mission is to be carried out, the duration of 
the mission, the identity and headquarters of the user, as well as the amount 
and methods of remuneration of the temporary employee". This legal 
provision refers to the common, general elements of any standard 
employment contract, but also to a number of common elements. 

These common elements found in art. 17 and art. 18 paragraph 1 of 
the Labor Code are: 

"the identity of the parties, the place of work, the employer's 
headquarters/domicile, the position/occupation, the job description, 
specifying the job duties, the criteria for evaluating the employee's professional 
activity, the specific risks of the job, the date from which the contract is to 
produce its effects, the duration, the duration of the vacation to which the 
employee is entitled, the conditions for granting the notice by the contracting 
parties and its duration, the basic salary, other constituent elements of salary 
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income, as well as the periodicity of the payment of the salary to which the 
employee is entitled". 

Regarding the salary, the Labor Code regulates in art. 96 para. 2 and 
para. 5 that throughout the duration of the mission the temporary employee 
benefits from the salary paid by the temporary employment agent and if he 
does not pay, they will be paid by the user, based on the request of the 
temporary employee. 

Other elements contained in the temporary work contract and 
common to any type of contract are provided for in the same article 17 and 
art. 18 paragraph 1 of the Labor Code (Parliament of Romania, 2003): the 
normal duration of work, expressed in hours/day and hours/ week; indication 
of the collective labor contract that regulates the working conditions of the 
employee; the duration of the trial period, the duration of the work period to 
be performed abroad; the currency in which the salary will be paid, as well as 
the methods of payment; benefits in money and/or in kind related to carrying 
out the activity abroad; climate conditions; the main labor law regulations in 
that country; the customs within the society, the non-observance of which 
would endanger their life, liberty or personal safety; the worker's repatriation 
conditions, as the case may be; 

Through the prism of its special character, it is necessary, however, 
that it also contains certain specific clauses (Drăgan, 2015). According to art. 
94. paragraph2 of the Labor Code, the following specific clauses will be 
mandatorily inserted: the conditions under which the mission is to be carried 
out; mission duration; the identity and location of the user; the amount and 
methods of remuneration of the temporary employee". 

If we refer to the special clauses of this type of employment contract, 
the legislator has regulated trial periods for carrying out the mission depending 
on its duration. Thus, in table no. 1 we will compare these trial periods. 
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Table no.1. Trial periods stipulated in employment contracts by the temporary 
employment agents compared to trial periods stipulated in fixed-term employment 

contracts 

The trial period of the temporary 
employment contract according to art.97 of 

the Labor Code 

The trial period of a fixed-term employment 
contract, according to art. 85 of the Labor 

Code 

- 2 working days, if the temporary 
employment contract is concluded 
for a period less than or equal to one 
month; 

- 5 working days for a duration of the 
individual employment contract of 
less than 3 months 

- 5 working days, if the temporary 
employment contract is concluded 
for a period between one month and 
3 months; 

- 15 working days, if the temporary 
employment contract is concluded 
for a period between 3 and 6 
months; 

- 15 working days for a duration of 
the individual employment contract 
between 3 and 6 months 

- 20 working days, if the temporary 
employment contract is concluded 
for a period longer than 6 months; 

- 30 working days for a duration of 
the individual employment contract 
of more than 6 months 

- 30 working days, in the case of 
employees in management positions, 
for a duration of the temporary 
employment contract of more than 6 
months. 

- 45 working days in the case of 
employees employed in management 
positions, for a duration of the 
individual employment contract of 
more than 6 months. 

Source: Authors' own conception 

What is interesting and can be seen from the analysis of the two 
articles presented in comparison in the table above is that the legislator 
provided in the Labor Code different trial periods for the contract through a 
temporary work agent and for the fixed-term contract, although the 
maximum duration of both is the same for a maximum of 36 months 
(Parlamentul României, 2011). 

We find that the period of 15 working days is the only trial period 
common to the two types of contracts, in the sense that if the temporary 
and fixed-term employment contract is concluded for a period between 3 
and 6 months, then the trial period it is fixed for 15 working days. It is also 
noted that the duration of the trial period for the fixed-term contract is 
longer when we refer to missions longer than 6 months. In addition, we note 
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that for periods less than or equal to 1 month the trial period is 2 working 
days in the case of a temporary employment contract and 5 working days in 
the case of a fixed-term contract if it is less than 3 months. For the mission 
periods between 1-3 months, the trial period is the same as in the case of the 
fixed-term contract, namely 5 working days. 

5. Termination of the contract with the temporary work agent 

Para. 4 of art. 95 of the Labor Code (Parliament of Romania, 2003) 
expressly regulates the moment of termination of the temporary employment 
contract either at the end of the mission for which it was concluded or at the 
date of the user's renunciation to the services of that employee under the 
conditions provided by the employment contract concluded between the 
temporary work agent and the user. 

The legal doctrine (Ţiclea, 2020) considers that this last case of 
termination is a unique case of termination of an individual employment 
contract: upon the intervention of a third party and not of one of the parties 
to this contract. 

At the end of the assignment, between the temporary employee and 
the user it is allowed to conclude an individual employment contract, in which 
case the duration of the assignment already carried out is taken into account 
when determining the salary rights as well as the other rights provided by the 
labor legislation - art. 99 paragraph 1 of the Labor Code (Parliament of 
Romania, 2011). 

Conclusions 

In the European Union, a unified and harmonized regulation for the 
member states of the status of the temporary employee was desired, so that 
in Romania three normative acts were adopted that regulate this type of 
temporary employment contract: the Labor Code (art.88-102), G.O. no. 
1256/2011 and Order of the Minister of Labor, Family and Social 
Protection no. 208/08.02.2012. 

The temporary employment contract is an individual employment 
contract concluded in writing between the temporary employment agent and 
the temporary employee, for the duration of a mission that must be 
expressly specified with the possibility of extension through an additional act 
or mentioned in the initial contract. 

This type of contract has particularities and cannot in any way be 
confused with the fixed-term contract, although both include the general 
clauses provided by art.17 and art.18 paragraph 1 of the Labor Code. We 
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believe, as the practice of economic units demonstrates, that this type of 
contract will be used more and more in Romania as it is much easier to 
conclude a temporary work contract in periods of growth and lack of staff. 

References 

Bălăneasa, M. C. (2021). Particularities of temporary work. Advantages and 
vulnerabilities. European Journal of Law and Public Administration, 8(2), 70-81. 
https://doi.org/10.18662/eljpa/8.2/162  

Dimitriu, R. (2018). Elemente de dreptul muncii [Elements of labor law] (2nd ed.). 
CECCAR Publishing House. 

Drăgan, I. C. (2015). Particularităţi ale contrcatului de muncă temporară [Particularities of 
the temporary work contract]. Avocat Drăgan. 
https://avocatdragan.ro/contractul-de-munca-temporara/ 

European Parliament & European Council. (2008). Directiva 2008/104/CE din 19 
noiembrie 2008 privind munca prin agent de muncă temporară muncii 
[The Directive 2008/104 / CE of 19 November  on temporary agency 
work]. European Parliament & European Council https://eur-
lex.europa.eu/legal-content/RO/TXT/?uri=CELEX%3A32008L0104; 

Government of Romania. (2011).  H.G. nr. 1256/2011 din 21 decembrie 2011 
privind condiţiile de funcţionare precum şi procedura de autorizare a 
agentului de muncă temporară. [H.G. no. 1256/2011 of 21 December 2011 
on the operating conditions as well as the authorization procedure for the 
temporary work agent]. Monitorul Oficial [Official Gazette of Romania], 5 of 
January 4, 2012. 
http://legislatie.just.ro/Public/DetaliiDocumentAfis/134255 

Marica, M-E. (2019). Contracte de muncă atipice [Atypical employment contracts]. 
Universul Juridic. 

Minister of Labor, Family and Social Protection. (2012). Ordinul Ministrului 
Muncii, Familiei şi Protecţiei Sociale nr. 208/08.02.2012 pentru aprobarea 
Instrucţiunilor privind procedura de autorizare a agentului de muncă 
temporară, în vederea aplicării Hotărârii Guvernului nr.1256/2011[Order 
of the Minister of Labor, Family and Social Protection no. 208 of 08 
February 2012 for the approval of the Instructions regarding the 
authorization procedure of the temporary work agent, in order to apply the 
G.D. no. 1256/2011]. Minister of Labor, Family and Social Protection. 
https://mmuncii.ro/j33/index.php/ro/legislatie/munca2/ocuparea-fortei-
de-munca. 

Parliament of Romania. (2003). Legea nr. 53 din 24 ianuarie 2003 privind Codul 
muncii [Law no. 53 of 24 March 2003 regarding the LaborCode, reprinted]. 
Monitorul Oficial, nr.345, 18 Mai 2011 [Official Gazette of Romania, no. 345 
of May 18,2000 ].  

https://doi.org/10.18662/eljpa/8.2/162
file:///C:/Users/user/Downloads/%20Iacob%20Constantin%20%20Dragan
https://avocatdragan.ro/contractul-de-munca-temporara/
https://eur-lex.europa.eu/legal-content/RO/TXT/?uri=CELEX%3A32008L0104
https://eur-lex.europa.eu/legal-content/RO/TXT/?uri=CELEX%3A32008L0104
http://legislatie.just.ro/Public/DetaliiDocumentAfis/134255
https://mmuncii.ro/j33/index.php/ro/legislatie/munca2/ocuparea-fortei-de-munca
https://mmuncii.ro/j33/index.php/ro/legislatie/munca2/ocuparea-fortei-de-munca


Jurnalul de                                                                                                June, 2022 
Studii Juridice                                                                           Volume 17, Issue 3-4 

 

58 

Parliament of Romania. (2011). Legea nr. 40 din 31 martie 2011 privind pentru 
modificarea şi completarea Legii nr. 53/2003 - Codul muncii[ Law no. 40 
of 31 March 2011]. Monitorul Oficial [Official Gazette of Romania], 225 of 
31 March, 2011. 
https://legislatie.just.ro/Public/DetaliiDocumentAfis/127234.4 

Preduţ, M.C. (2020). Activitatea agentului de muncă temporară. Raporturi juridice create. 
Salarizare. Concedierea salariatului [The activity of the temporary work agent. 
Legal reports created. Salary. Dismissal of the employee]. Universul Juridic. 
https://www.universuljuridic.ro/activitatea-agentului-de-munca-temporara-raporturi-
juridice-create-salarizare-concedierea-salariatului-temporar/ 

Ştefănescu, I. T. (2011). Principalele aspecte teoretice şi practice rezultate din 
cuprinsul Legii nr. 40/2011 pentru modificarea şi completarea Legii nr. 
53/2003-Codul muncii (I) [[The main theoretical and practical aspects 
resulting from the contents of Law no. 40/2011 for the amendment and 
completion of Law no. 53/2003-Labor Code (I)]]. Revista română de dreptul 
muncii, 3/2011, p.22. 

Ştefănescu, I.T. (2017). Tratat teoretic şi practic de drept al muncii (ediţia a IV-a, adăugită 
şi revizuită) [Theoretical and practical treatise on labor law (4th edition, 
added and revised)]. Universul Juridic. 

Ţiclea, A. (2015a). Tratat de Dreptul Muncii, Legislaţie. Doctrină. Jurisprudenţă (ediţia a 
IX-a, actualizată) [Labor Law Treatise, Legislation.Doctrine.Jurisprudence 
(9th edition, updated)]. Universul Juridic. 

Ţiclea, A. (2015b). Codul muncii comentat şi adnotat cu legislaţie conexă şi jurisprudenţă 
relevantă (ediţia a VI-a actualizată) [Labor Code Annotated and Annotated 
with Related Legislation and Relevant Jurisprudence (Updated 6th 
Edition)]. Universul Juridic. 

Ţiclea, A. (2017). Codul muncii comentat şi adnotat cu legislaţie conexă şi jurisprudenţă 
relevantă [Labor Code commented and annotated with related legislation 
and relevant case law]. Universul Juridic. 

Ţiclea, A. (2020). Codul muncii comentat şi adnotat cu legislaţie conexă şi jurisprudenţă 
relevantă [Labor Code commented and annotated with related legislation 
and relevant case law]. Universul Juridic. 

 

https://legislatie.just.ro/Public/DetaliiDocumentAfis/41625
https://legislatie.just.ro/Public/DetaliiDocumentAfis/127234.4
https://www.universuljuridic.ro/activitatea-agentului-de-munca-temporara-raporturi-juridice-create-salarizare-concedierea-salariatului-temporar/
https://www.universuljuridic.ro/activitatea-agentului-de-munca-temporara-raporturi-juridice-create-salarizare-concedierea-salariatului-temporar/

